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OVERVIEW

Currently, Ireland is at a pivotal point in drug 

policy. A working group has been established 

under the National Drugs Strategy to consider 

the approaches taken in other jurisdictions to 

the possession of small quantities of drugs for 

personal use with a view to making recommen-

dations on policy options. This is an important 

issue, and the purpose of this paper is to ensure 

that there is a strong civil society contribution 

to what is a national policy discussion of signif-

icant importance, as well as providing an 

evidence source on the adoption of a health led 

approach to the possession of small amounts 

of drug for personal use in the Irish context. The 

focus of this paper is on the decriminalisation 

of simple possession only, which, it is important 

to stress, is a discrete issue and is distinct from 

broader policy debates concerning the legali-

sation or regulation of drug markets.

At an international level, the focus and mechanics 

of drug policy have shifted over time – from an 

initial focus on supply and trafficking through a 

concerted effort to use the criminal law to address 

personal drug use, to today where the evidence is 

leading to a changing policy environment where 

the harms of criminalisation are well understood, 

and alternative approaches are pursued. In 2015, 

in his message on International Day Against Drug 

Abuse and Illicit Trafficking, then United Nations 

(UN) Secretary General Ban Ki-Moon used his 

platform to call on UN member states to: 

‘…consider alternatives to criminalization and 

incarceration of people who use drugs and focus 

criminal justice efforts to those involved in 

supply. We should increase the focus on public 

health, prevention, treatment and care, as well 

as on economic, social and cultural strategies’ 1

Domestically, legislators have always empha-

sised the importance of the health of people 

who use drugs, and the harms of being prose-

cuted, even where one is acquitted, are well 

recognised by state agencies.2 During the 

Oireachtas debates on our primary drug control 

legislation, the Misuse of Drugs Act 1977, it was 

clear that legislators saw personal drug use as 

something to be addressed through assistance, 

not punishment – the criminalising of simple 

possession was more an undesirable means to 

the desirable end of a drug-free society, rather 

than a desirable end in and of itself. As Deputy 

Haughey noted at the time:

“We have had to try, too, to bring in legislation 

that would render certain acts punishable 

but we have had to recognise that very often 

people committing these offences are not 

guilty of criminal activity in the normal sense 

but, perhaps, are people who require medical 

care and attention rather than punishment.” 3

1	 Message on International Day Against Drug 
Abuse and Human Trafficking,” Press Releas-
es, United Nations Information Services, pub-
lished 26th June 2015, http://www.unis.unvienna.
org/unis/en/pressrels/2015/unissgsm645.html

2	 Director of Public Prosecutions, Guidelines for Prose-
cutors, 4th Ed. – October 2016 (Dublin : Office of the 
Director of Public Prosecutions, 2016), 12, https://www.
dppireland.ie/filestore/documents/Guidelines_for_
Prosecutors_[4th_Edition_-_October_2016].pdf

3	 Dáil Eireann debate, 31st March 1977, Misuse of Drugs 
Bill (1973); Fifth Stage,” Debates, Oireachtas Eire-
ann, updated 11th March 2018, http://oireachtas-
debates.oireachtas.ie/Debates%20Authoring/
DebatesWebPack.nsf/takes/dail1977033100006
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to use the criminal law to address personal drug 

use, to today where the evidence is leading to a 

changing policy environment where the harms 

of criminalisation are well understood, and alter-

native approaches are pursued. Although there 

are still significant challenges internationally 

– many countries still use coercive measures 

like compulsory treatment under the guise of 

health, for instance - the focus is increasingly on 

human rights and health for behaviours related 

to personal use.

THE  

DOMESTIC 

POLICY 

BACKGROUND

From a national policy perspective, the primary 

legislation in the area is the Misuse of Drugs 

Act 1977, which, pre-empting the rigours of 

the 1988 Convention, criminalised to varying 

degrees personal drug use, possession and 

cultivation. 33 Before looking at the devel-

opment of this approach, it is worth noting that, 

as a general principle, criminalisation is not 

something to be taken lightly. As the Director of 

Public Prosecutions notes:

“The decision to prosecute or not to prosecute 

is of great importance. It can have the most 

far-reaching consequences for an individual. Even 

where an accused person is acquitted, the conse-

33	  The basic legal framework in Ireland is con-
sidered in more detail in chapter 2

quences resulting from a prosecution can include 

loss of reputation, disruption of personal relations, 

loss of employment and financial expense, in 

addition to the anxiety and trauma caused by 

being charged with a criminal offence”. 34   

Given the obvious and wide ranging negative 

impacts of criminalisation, it is perhaps 

surprising that it was the tool of choice for 

legislators at all in this policy arena. Indeed, it is 

interesting to note that while the criminalisation 

of possession for personal use has been formal 

law and policy in Ireland for the last four decades, 

it is not clear that the inevitable consequence 

of that approach - punishing people who used 

drugs - was ever an intentional one. It is clear 

from the Oireachtas debates35 that the health 

of people who were using drugs was a primary 

concern. At the time the Bill was passing through 

the Oireachtas, a number of members noted 

the predicament in which many people who use 

drugs find themselves.   Speaking in the Senate, 

Noel Browne, himself a doctor, noted that:

“I see only a difference of degree between the 

person who takes out a cigarette before making 

a speech, as many Senators may do outside, 

or the Deputies or many of us in politics who 

take a glass of whiskey, or whatever it is, and 

the unfortunate person who feels that the 

only solution to his emotional stress problem 

is to jump in the river or to take his life. It is a 

question of degree. The only matter which is 

important to me is that he is simply responding 

to a stress situation that he did not bring on 

himself —he did not choose to be like that. That 

is the kind of personality he has and that this is 

34	 Director of Public Prosecutions, Guidelines for Pros-
ecutors, 4th Ed. – October 2016 (Dublin : Office of the 
Director of Public Prosecutions, 2016), 12, https://www.
dppireland.ie/filestore/documents/Guidelines_for_
Prosecutors_[4th_Edition_-_October_2016].pdf

35	  And, indeed, from the fact that the legislation 
was a health bill, not a criminal justice one
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02 Simple Possession and the Law in Ireland

THE GENERAL 

LEGISLATIVE 

FRAMEWORK

As noted previously, the principal legislation 

controlling drugs in Ireland is the Misuse of 

Drugs Act, 1977 (‘the 1977 Act’). The legislative 

framework has been developed over time by the 

addition of various other pieces of legislation 

which either explicitly set out that they should 

be construed as part of the Misuse of Drugs 

Acts,45 or have been held to be in pari materia 46 

and thus should be construed as a single legis-

lative code, the elements of which interpret, 

explain and reinforce each other. These Acts 

are typically cited collectively as the Misuse of 

Drugs Acts 1977-2017. 

Together, as McDonnell notes, they “constitute 

a legislative code which aims to prevent the 

non-medical usage of certain drugs and regulate 

45	 See, inter alia, section 16 of the Misuse of Drugs 
Act 1984; section 1(6) of the Criminal Justice Act, 
2006; section 1(2) of the Irish Medicines Board 
(Miscellaneous Provisions) Act 2006; and sec-
tion 1(4) of the Criminal Justice Act 2007  

46	 In the case of Part II of the Criminal Justice Act, 
1994 (see DPP v Power [2007] 2 IR 509); and the 
Criminal Justice (Drug Trafficking) Act 1996 (see 
DPP v O’Mahony and Driscoll [2010] IESC 42)  

KEY POINTS

THE PRIMARY LEGISLATION is the Misuse of Drugs Act 1977, section 3 of which criminalises 
possession of substances scheduled under the legislation. Regulations made pursuant to the 
primary legislation also shape the law on possession, as do other pieces of legislation.

THERE ARE DIFFERENT penalties applicable, depending on whether an individual was in 
possession of cannabis, or in possession of another scheduled substance. Although the primary 
legislation allows for harsh punishments – such as imprisonment for up to seven years – the 
reality is that the system works to effect a more humane approach in practice, and the Director 
of Public Prosecutions elects for summary disposal in all cases of simple possession.

IRELAND OPERATES A dualist framework in relation to possession of drugs for personal use. 
Only possession of substances which are specifically scheduled under the Misuse of Drugs 
Act 1977 is a crime. Non-scheduled psychoactive substances fall to be considered under the  
Criminal Justice (Psychoactive Substances) Act, 2010. Simple possession is not a crime under 
the 2010 Act.

1

2

3
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the availability of medicinal drugs”.47 The 

framework provides for a prohibitory system of 

control over a defined category of substances, 

that of ‘controlled drugs’. Section 2 of the 1977 

Act provides, inter alia, as follows: 

“2.—(1) In this Act “controlled drug” means any 
substance, product or preparation [...] which is 
either specified in the Schedule to this Act or is for 
the time being declared pursuant to subsection 
(2) of this section to be a controlled drug for the 
purposes of this Act.” 48

Controlled substances, as the name suggests, are 

not to be prohibited completely, but are rather 

to be controlled. It is worth considering this in 

slightly more detail. First, it will be noted that only 

‘controlled drugs’ as defined in section 2(1) are 

subject to the legislative regime. Thus, just because 

something is a ‘drug’, it does not automatically 

mean that the provisions of the Misuse of Drugs 

Acts apply to it. Second, even where a drug is 

controlled, not all substances are treated equally 

under the statutes - there are differing levels of 

control for different substances, as set out in the 

Misuse of Drugs Regulations 2017.  49 In essence, 

the regulations set out a number of Schedules, 

each of which contains a number of named drugs. 

Drugs are assigned to a Schedule on the basis of 

their characteristics, such as their potential for 

abuse and their medical utility. The regulations 

then further set out the nature of the controls 

that apply to each Schedule. Schedule 1 drugs 

are subject to very stringent controls; those in 

Schedule 5 less so. Thus, the concept that drugs 

themselves are ‘legal’ or ‘illegal’ – so often used 

47	 Martin McDonnell, Misuse of Drugs: Criminal Offenc-
es and Penalties (Dublin: Bloomsbury, 2010), [2.01]

48	 Section 2, Misuse of Drugs Act 1977, Act num-
ber 12 of 1977, Act of the Oireachtas, Updated 
to 25th May 2018, http://revisedacts.lawreform.
ie/eli/1977/act/12/section/2/revised/en/html 

49	 Misuse of Drugs Regulations, Statutory Instru-
ment, S.I. number 173 of 2017,  http://www.irish-
statutebook.ie/eli/2017/si/173/made/en/pdf

in the public discourse – is poorly founded. The 

reality is that there is no such thing as an ‘illegal’ 

drug – rather, the illegality arises when a drug is 

not handled in line with the legislative framework.

 

The system of control is understandably 

complex, and there are a range of mechanisms 

by which drugs are controlled. In this paper, we 

are principally concerned with the operation of 

one such mechanism - the criminalisation of 

simple possession.

THE BASIC 

OFFENCE

Section 3 of the 1977 Act provides for the basic 

offence: 

“3.—(1) Subject to subsection (3) of this section 
and section 4 (3) of this Act, a person shall not 
have a controlled drug in his possession. 

(2) A person who has a controlled drug in his 
possession in contravention of subsection (1) of 
this section shall be guilty of an offence. 

(3) The Minister may by order declare that 
subsection (1) of this section shall not apply to a 
controlled drug specified in the order, and for so 
long as an order under this subsection is in force 
the prohibition contained in the said subsection 
(1) shall not apply to a drug which is a controlled 
drug specified in the order. 

(4) The Minister may by order amend or revoke an 
order under this section (including an order made 
under this subsection).”50

50	 Section 3, Misuse of Drugs Act 1977, Act num-
ber 12 of 1977, Act of the Oireachtas, Updated 
to 25th May 2018, http://revisedacts.lawreform.
ie/eli/1977/act/12/section/3/revised/en/html

http://revisedacts.lawreform.ie/eli/1977/act/12/section/2/revised/en/html
http://revisedacts.lawreform.ie/eli/1977/act/12/section/2/revised/en/html
http://www.irishstatutebook.ie/eli/2017/si/173/made/en/pdf
http://www.irishstatutebook.ie/eli/2017/si/173/made/en/pdf
http://revisedacts.lawreform.ie/eli/1977/act/12/section/3/revised/en/html
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Thus, pursuant to section 3, possession of a 

controlled drug is an offence except in two 

circumstances. First, where the Minister has 

declared by order that the operative provisions 

do not apply to that controlled drug. Second, 

where the possession of a controlled drug is 

permissible under regulations promulgated 

under section 4 of the Act.

Section 4 provides that:

“4.— (1) The Minister may make regulations 
enabling any person, or persons of a prescribed 
class or description, in prescribed circumstances 
or for prescribed purposes, to possess a controlled 
drug subject to such conditions (if any), or subject 
to and in accordance with such licence, as may be 
prescribed.

(2) Subject to section 13 of this Act, the Minister 
shall exercise his power to make regulations under 
this section so as to secure that it is not unlawful 
under this Act for a practitioner or pharmacist to 
have a controlled drug in his possession for the 
purpose of his profession or business.

(3) It shall be lawful for any person, or a person 
of a class or description specified in regulations 
under this section, to have in his possession 
in prescribed circumstances or for prescribed 
purposes, as may be appropriate, a controlled 
drug specified therein, provided that any condi-
tions specified in the regulations or attached to a 
licence granted under this Act and applicable in 
the particular case are complied with by him.”51

The legal basis underpinning the Misuse of 

Drugs Regulations 2017 derives, in part, from 

the authority in section 4. The regulations 

provide a range of carve-outs from the basic 

law, primarily under ‘Part 4 - Possession of 

Controlled Drugs’.

51	 Section 4, Misuse of Drugs Act 1977, Act num-
ber 12 of 1977, Act of the Oireachtas, Updated 
to 25th May 2018, http://revisedacts.lawreform.
ie/eli/1977/act/12/section/4/revised/en/html

There are four regulations in Part 4. The first, 

Regulation 10, provides a range of ‘General 

Exemptions’.  Many controlled drugs are 

also important medicines, and as such, it is 

important to have a system which does not 

unduly infringe on the ability of a society to care 

for those in need of medical treatment which 

requires the use of drugs; doctors, dentists, and 

others who need to use drugs in their legitimate 

business of caring for patients must be able to 

do so. Thus, Regulation 10(1) allows that:

“A person who, by virtue of these Regulations, 

is authorised to produce, supply or offer to 

supply any drug specified in Schedule 2, 3 or 4 

may in accordance with the provisions of these 

Regulations have such controlled drug in his or 

her possession.” 52

Regulation 10(2) provides an exemption for 

people in possession of a drug in Schedule 2, 

Schedule 3 or Part 1 of Schedule 4 that has been 

legitimately prescribed to them, provided that 

those prescriptions haven’t been dishonestly 

obtained (for example, by failing to disclose that 

they have a pre-existing prescription for the 

same drug from other practitioners).

The remaining subsections of Regulation 10 

provide similar exemptions for specific groups 

as follows:

“(3) A person whose name is for the time being 
entered in a register kept for the purposes of 
this paragraph by the Minister under section 14 
of the Principal Act may, in compliance with any 
conditions subject to which his or her name is so 
entered, have in his or her possession any drug 
specified in Schedule 3 or 4.

(4) The master of a foreign ship which is in a port 
in the State may have in his or her possession 

52	 Misuse of Drugs Regulations, Statutory Instrument, 
S.I. number 173 of 2017, Regulation 10 http://www.
irishstatutebook.ie/eli/2017/si/173/made/en/pdff
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“I WORK DIRECTLY WITH PEOPLE WHO ARE OFTEN 

STRUGGLING WITH THEIR DRUG USE. OFTEN, 

DEALING WITH THE JUSTICE SYSTEM CAN DISTRACT 

FROM OTHER FORMS OF WORK THAT YOU’LL DO 

WITH A CLIENT. COURT DATES AND APPOINTMENTS 

WITH A LAWYER TAKE PRECEDENCE AND CAN 

DISTRACT FROM THE FOCUS NEEDED TO ENGAGE. 

SUDDENLY THE WORK YOU DO WITH THE CLIENT 

IS TO SUPPORT THEM THROUGH THE CRIMINAL 

JUSTICE SYSTEM. THE FOCUS CAN SO EASILY 

BE ON WORKING TO AVOID NEGATIVE LEGAL 

CONSEQUENCES, RATHER THAN WORKING 

TOWARDS POSITIVE CHANGE. CRIMINALISATION 

GENERALLY IS SOMETHING TO BE AVOIDED UNLESS 

ABSOLUTELY NECESSARY; IN MY EXPERIENCE, 

CRIMINALISING SOMEONE FOR SIMPLE POSSESSION 

IS NEVER HELPFUL TO THEM. IT IS SIMPLY NOT 

PERSON-CENTRED.”

MIRANDA O’SULLIVAN, ANA LIFFEY DRUG PROJECT
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STATUTORY 

DEFENCES 

In addition to the exemptions provided by the 

regulations and the disapplication of the basic 

law under the 2017 Act, Section 29 of the 1977 

act provides a range of statutory defences to a 

charge of possession, or to other offences under 

the Act where possession must be proven for the 

offence to be made out. It provides, inter alia, that: 

“29.—(1) In any proceedings for an offence under 
this Act [...] in which it is proved that the defendant 
had in his possession or supplied a controlled drug, 
the defendant shall not be acquitted of the offence 
charged by reason only of proving that he neither 
knew nor suspected nor had reason to suspect that 
the substance, product or preparation in question 
was the particular controlled drug alleged 

(2) In any such proceedings in which it is proved that 
the defendant had in his possession a controlled 
drug [...] it shall be a defence to prove that— 

(a) he did not know and had no reasonable 
grounds for suspecting— 

(i) that what he had in his possession was a 
controlled drug [...]or 
 (ii) that he was in possession of a controlled 
drug [...] or 

(b) he believed the substance [...] to be a 
controlled drug [...] and that, if the substance...
had in fact been that controlled drug he would 
not at the material time have been committing 
an offence under this Act, or 
(c) knowing or suspecting it to be such a drug 
[...], he took or retained possession of it for the 
purpose of 

(i) preventing another from committing or 
continuing to commit an offence in relation to 
the drug [...],  or 
(ii) delivering it into the custody of a person 
lawfully entitled to take custody of it, and that 
as soon as practicable he took all such steps 
as were reasonably open to him to destroy 

the drug [...] or to deliver it into the custody of 

such a person.” 61

Thus, when we think about the prohibition 

on possession in the context of modern Irish 

drug policy, we see the starting point as a 

blanket ban on simple possession of controlled 

substances under the Misuse of Drugs Act 1977. 

From this, various other legislative works have 

served to shape the contours of the law. Princi-

pally, these are:

a.	 The Act of 1977 itself provides a mechanism 

under section 3(3) which permits the Minister for 

Health to exclude certain controlled substances 

from the provisions of section 3, meaning that, 

although on the schedule of controlled drugs, it 

is not a crime to possess a substance in respect 

of which the Minister has made an order.

b.	 Similarly, section 4 of the Act of 1977 permits 

the Minister to make regulations regarding 

possession and requires the Minister to do so to 

ensure certain professionals (doctors, dentists) 

are not in contravention of the Act in their 

normal work. This is done through the Misuse of 

Drugs regulations, which also provide a range of 

exclusions pursuant to Part 4 therein, which are 

designed to give practical efficacy to the use of 

controlled drugs in the State.   

c.	 Most recently, the Misuse of Drugs (Supervised 

Injecting Facilities) Act 2017 disapplies section 3 

of the principal act in respect of an authorized 

user of a supervised injecting facility.

d.	 Finally, it can also be noted that the legislative 

regime acknowledges that there are drugs which 

are not scheduled, and therefore not controlled 

under the Misuse of Drugs framework, but 

which still have psychoactive effect. These 

substances are dealt with under the Criminal 

Justice (Psychoactive Substances) Act 2010, which 

does not criminalise simple possession. 

61	 Misuse of Drugs Act 1977, Act number 12 of 
1977, Act of the Oireachtas, Updated to 25th 
May 2018 http://revisedacts.lawreform.ie/
eli/1977/act/12/section/29/revised/en/html

http://revisedacts.lawreform.ie/eli/1977/act/12/section/29/revised/en/html
http://revisedacts.lawreform.ie/eli/1977/act/12/section/29/revised/en/html
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THE NATURE 

AND CONSE-

QUENCES OF 

UNLAWFUL 

POSSESSION

Of course, the many mechanisms by which, 

and circumstances in which, possession can be 

lawful or unlawful under Irish law is not really the 

primary focus of the policy considerations. Of far 

more practical importance, and going to the heart 

of whether or not the current policy is health-led, 

is the question of what happens when there is 

non-compliance with the law – what is the nature 

and consequence of unlawful possession?

The penalties for the crime of simple possession 

depend on a number of issues, including 

whether or not it is a first or subsequent 

offence, and whether the drug in question is 

cannabis or not. The corresponding penalties 

are set out in section ‘27’(1) of the 1977 Act (as 

amended):

“27.— (1) Subject to section 28 of this Act, every 
person guilty of an offence under section 3 of this 
Act shall be liable— 

(a) where the relevant controlled drug is 
cannabis or cannabis resin and the court is 
satisfied that the person was in possession of 
such drug for his personal use: 

(i) in the case of a first offence, 
(I) on summary conviction, to a fine not 
exceeding £300, or 
(II) on conviction on indictment, to a fine not 
exceeding £500, 

(ii) in the case of a second offence, 
(I) on summary conviction, to a fine not ex-
ceeding £400, or 
(II) on conviction on indictment, to a fine not 
exceeding £1,000,

(iii) in the case of a third or subsequent 
offence, 

(I) on summary conviction, to a fine not 
exceeding £1,000 or, at the discretion of 
the court, to imprisonment for a term not 
exceeding twelve months, or to both the fine 
and the imprisonment, or 
(II) on conviction on indictment, to a fine of 
such amount as the court considers ap-
propriate or, at the discretion of the court, 
to imprisonment for a term not exceeding 
three years, or to both the fine and the im-
prisonment; 

(b) in any other case— 
(i) on summary conviction, to a fine not 
exceeding £1,000 or, at the discretion of 
the court, to imprisonment for a term not 
exceeding twelve months, or to both the fine 
and the imprisonment, or 
(ii) on conviction on indictment, to a fine of 
such amount as the court considers appro-
priate or, at the discretion of the court, to 
imprisonment for a term not exceeding seven 
years, or to both the fine and the impris-
onment.” 62

An interesting aspect of the section is that 

the statutory consideration as to whether the 

drug was in a person’s possession for personal 

use only applies when the drug in question is 

cannabis or cannabis resin. It can also be noted 

that the law permits incarceration for up to 

12 months on summary conviction for a third 

offence of possession of cannabis for personal 

use, and up to seven years on conviction on 

indictment for simple possession of any other 

controlled substance.

 

62	 Misuse of Drugs Act 1977, Act number 12 of 1977, Act 
of the Oireachtas, http://revisedacts.lawreform.ie/
eli/1977/act/12/section/27/revised/en/html . Refer-
ences to amounts should be construed as per conver-
sion in Euro Changeover (Amounts) Act 2001	

http://revisedacts.lawreform.ie/eli/1977/act/12/section/27/revised/en/html
http://revisedacts.lawreform.ie/eli/1977/act/12/section/27/revised/en/html
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group’s remit and covers the advantages and 

disadvantages, as well as the potential impact 

and outcomes of any alternative approaches to 

the current system for the individual, the family 

and society, as well as for the criminal justice 

system and the health system; it also considers 

any evidence specific to Ireland and includes a 

brief note on cost-benefit analyses.

THE IMPACT OF 

THE CURRENT 

SYSTEM

Criminal law, which carries with it the state’s 

authority to deprive people of their liberty 

and punish them in other ways, is meant to be 

reserved for society’s more serious offenses.  In 

general, criminal sanctions are meant to serve a 

number of objectives, including the:

•	 deterrence of future criminal conduct;

•	 incapacitation of criminals and criminal 

activities through incarceration;

•	 rehabilitation of the offender; and

•	 retribution for wrong-doing (punishment for 

the sake of punishment).68

Insofar as achieving these objectives is 

concerned, there is little evidence that crimi-

nalisation of minor drug possession is a 

deterrent to future drug use or possession in 

any sustainable way, something that has been 

recognised for some years by policy makers and 

68	 UNAIDS, Criminal law, public health and HIV trans-
mission: A policy options paper (Geneva: United 
Nations, 2002), http://data.unaids.org/publica-
tions/irc-pub02/jc733-criminallaw_en.pdf

legal and criminal justice scholars.69  The Global 

Commission on Drug Policy have noted that:

“Criminalization of drug use and possession 

has little to no impact on levels of drug use in 

an open society.”70

This was echoed by the UK Home Office in 2014: 

“The disparity in drug use trends and criminal 

justice statistics between countries with 

similar approaches, and the lack of any clear 

correlation between the ‘toughness’ of an 

approach and levels of drug use demonstrates 

the complexity of the issue. Historical patterns 

of drug use, cultural attitudes, and the wider 

range of policy and operational responses to 

drugs misuse in a country, such as treatment 

provision, are all likely to have an impact”.71    

Moreover, some have argued that criminali-

sation of minor offenses in particular under-

mines the capacity of criminal law to deter 

more serious offenses.72  

69	 See, for example,Douglas Husak, Overcriminalization: 
The limits of the criminal law, (New York: Oxford Univer-
sity Press, 2008); Lisa Moore and Amy Elkavich, “Who’s 
Using and Who’s Doing Time: Incarceration, the War on 
Drugs and Public Health”,  American Journal of Public 
Health, 98 (May 2008), S176–S180; Robert MacCoun, 
“Drugs and the law: A psychological analysis of drug 
prohibition”, Psychological Bulletin 113(3) (1993),497–
512, http://dx.doi.org/10.1037/0033-2909.113.3.497 

70	 Global Commission on Drug Policy, Taking Con-
trol: Pathways to Drug Policies that Work (Global 
Commission on Drug Policy, 2014), 7, http://www.
globalcommissionondrugs.org/reports/taking-con-
trol-pathways-to-drug-policies-that-work/

71	 UK Home Office , Drugs: International Compar-
ators (London: Home Office, 2014), 52, https://
assets.publishing.service.gov.uk/government/
uploads/system/uploads/attachment_data/
file/368489/DrugsInternationalComparators.pdf

72	 “Stigma dilution and over-criminalization”, Amer-
ican Law and Economics Review 2016; 18(1):88-
121, https://doi.org/10.1093/aler/ahv026
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c.	 Reductions in problematic drug users.

d.	 Reduced burden of drug offenders on the 

criminal justice system.

e.	 Increased uptake of drug treatment.

f.	 Reduction in drug-related deaths and 

infectious diseases.

g.	  Increases in the amounts of drugs seized 

by the authorities.”95

There is also evidence to suggest that the 

Portuguese model is cost effective.  One recent 

paper estimates that the social cost of drug 

use in Portugal reduced by 18% in the 11 years 

following the introduction of the new strategy.96 

From a criminal justice burden perspective, 

the UK Home Office’s work suggests that the 

burden can be reduced in the broader criminal 

system, but not necessarily on policing - this 

makes sense, given that police officers will 

likely be the first people to identify possession, 

regardless of the enforcement system in place.97

As the evidence demonstrates the situation 

overall in Portugal is better than when the 

change in policy was introduced, notwith-

standing the problematic nature of drawing 

causal relations. However, there is also one 

other point to note, and one for which causation 

can be established as it derives from the system 

itself. This is that people who use drugs are no 

longer criminals in Portugal.  This is important 

95	 Ricardo Gonçalves, Ana Lourenço and Sofia Nogueira da 
Silva, “A social cost perspective in the wake of the Por-
tuguese strategy for the fight against drugs,” Interna-
tional Journal of Drug Policy, 26 (2015) 199–209,  https://
www.ijdp.org/article/S0955-3959(14)00231-X/pdf

96	 Ricardo Gonçalves, Ana Lourenço and Sofia Nogueira da 
Silva, “A social cost perspective in the wake of the Por-
tuguese strategy for the fight against drugs,” Interna-
tional Journal of Drug Policy, 26 (2015) 199–209,  https://
www.ijdp.org/article/S0955-3959(14)00231-X/pdf

97	 UK Home Office , Drugs: International Compar-
ators (London: Home Office, 2014), 51, https://
assets.publishing.service.gov.uk/government/
uploads/system/uploads/attachment_data/
file/368489/DrugsInternationalComparators.pdf

because language is important. As noted earlier, 

being a criminal is stigmatising – it affects how 

other people treat you, it affects your options 

in life, it affects how you perceive the world 

and your place in it. As societies, we should aim 

to avoid criminalising people unnecessarily - 

especially where, as in the case of criminalising 

drug possession, such a policy has no significant 

deterrent effect on the prohibited behaviour. 

Indeed, adopting a decriminalised approach can 

bring social benefits:

“Evidence from a number of countries […] 

shows that decriminalisation can lead to 

improved social outcomes. For example, 

individuals who avoid a criminal record are less 

likely to drop out of school early, be sacked 

or to be denied a job. They are also less likely 

to have fights with their partners, family or 

friends or to be evicted from their accommo-

dation as a result of their police encounter.”98

98	 Caitlin Hughes, Alison Ritter,  Jenny Chalmers, Kari 
Lancaster, Monica Barratt, and Vivienne Moxham-Hall, 
Decriminalisation of drug use and possession in Aus-
tralia – A briefing note, (Sydney: Drug Policy Mod-
elling Program, NDARC, UNSW Australia, 2016)
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CZECH REPUBLIC

STRUCTURE
Under Czech Law, possession of small quantities 

of drugs for personal use is a non-criminal 

offence under the Act on Violations (Act No 

200/1990). It is punishable by a fine of up to 

CZK 15 000 (EUR 555).99 Threshold limits were 

formalised in law in 2010.

EVIDENCE
Though it has attracted somewhat less 

attention than Portugal, the Czech Republic 

provides an interesting case study as it has 

alternated between policy stances over the past 

few decades. The Czech Republic decriminalised 

minor drug offenses before Portugal - the 

drug law that was established soon after the 

end of the Soviet occupation in the late 1980s 

did not impose criminal penalties for minor 

offenses.  However, the law became politically 

controversial as illicit drugs not previously seen 

entered the country through newly opened 

borders.  As a result, minor possession was 

criminalised for a time, but the government 

wisely invested in an evaluation that concluded 

that criminal penalties did not deter new use or 

problematic use, thus disproving the promises 

of proponents of criminalisation.100 As noted by 

the UK Home Office:

“In the Czech Republic, prior to decriminali-

sation, the previous stricter drug possession 

laws were subjected to rigorous evaluation. 

99	 “Czech Republic – Country Drug Report 2018,” Coun-
tries, Drug Reports, European Monitoring Centre 
for Drugs and Drug Addiction, http://www.emcdda.
europa.eu/countries/drug-reports/2018/czech-re-
public/drug-laws-and-drug-law-offences_en

100	Joanne Csete, “A balancing act: Policymak-
ing on illicit drugs in the Czech Republic”  (New 
York: Open Society Foundations, 2012)

The evaluation found that following imple-

mentation of the stricter laws, there was no 

significant decline in the availability of drugs. 

This would further indicate that the levels 

of availability and use of drugs is driven by 

wider factors than the approach to possession 

alone.”  101

Minor possession was decriminalised again in 

2010, this time with cut-off amounts for all 

drugs to define individual-level possession.  

Decriminalisation of minor offenses in the 

Czech Republic along with investment in syringe 

programs, treatment for drug dependence and 

other support services for people who use drugs 

helped result in averting HIV in this population 

as well as keeping hepatitis C prevalence among 

the lowest in Europe.102

As with experiences elsewhere, it is worth 

reiterating the complexity of drug use and the 

policy choices which influence it; it is simple to 

pick data points, but more complex to be able 

to link those in a causative fashion to any single 

aspect of policy change. Nonetheless, it can be 

noted that, in the Czech Republic, as in Portugal, 

there are better health outcomes for people 

who use drugs under a decriminalised system. 

Per the Home Office:

“…the evaluation of the criminalisation of drug 

possession in the Czech Republic observed that 

adverse health outcomes for users increased 

following criminalisation. This finding 

informed a policy shift towards greater focus 

on treatment and public health responses, 

101	 UK Home Office , Drugs: International Compar-
ators (London: Home Office, 2014), 48, https://
assets.publishing.service.gov.uk/government/
uploads/system/uploads/attachment_data/
file/368489/DrugsInternationalComparators.pdf

102	 Government of the Czech Republic, Global AIDS response 
progress report 2014 (report to UNAIDS), (Czech Repub-
lic, 2015), http://www.unaids.org/sites/default/files/
country/documents/CZE_narrative_report_2015.pdf
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although the evaluation acknowledged that 

the changes could not be attributed to the 

approach to possession alone.”  103

Similarly, the Czech authorities place signif-

icant weight on the health-led nature of their 

approach and how this impacts on how the 

state interacts with people who use drugs: 

“Because drug use is not considered as an 

offence, the REITOX focal point believes that 

drug users are more confident to seek for 

help without feeling stigmatised and without 

worrying to be arrested. This liberal policy 

has impacted positively drug-related health 

issues and drug related crime violence in the 

country.” 104   

103  UK Home Office , Drugs: International Compar-
ators (London: Home Office, 2014), 49, https://
assets.publishing.service.gov.uk/government/
uploads/system/uploads/attachment_data/
file/368489/DrugsInternationalComparators.pdf

104  Directorate General for Internal Policies, Poli-
cy Department C: Citizens’ Rights and Consti-
tutional Affairs, A review and assessment of EU 
drug policy, (European Parliament, 2016), 79, 
http://www.europarl.europa.eu/RegData/etudes/
STUD/2016/571400/IPOL_STU(2016)571400_EN.pdf

STRUCTURAL ISSUES 

IN DECRIMINALISED 

SYSTEMS

Generally, there are a number of struc-

tural issues policy makers should consider in 

designing a suitable system.105  These include:

a) Thresholds

b) Penalties

c) Decision makers

Each is briefly considered in turn.

THRESHOLDS
One important aspect of any system where 

possession for personal use is no longer dealt 

with as a crime is that of threshold quantities 

– in essence, ascertainable measures of drugs 

used  ‘to distinguish between what is possession 

and what is supply or trafficking’.106 It is, of 

course, possible to operate a system without 

thresholds, or with imprecise thresholds, but on 

balance it can be said that: 

  

“This is an unhelpful approach. Threshold 

amounts can be useful as a guide for those 

responsible for determining the personal 

105	 For a fuller discussion see, for example, Niamh 
Eastwood , Edward Fox and Ari Rosmarin ,  A qui-
et revolution: Drug decriminalisation across the 
globe (2nd ed.), (London: Release, 2016), https://
www.release.org.uk/sites/default/files/pdf/publi-
cations/A%20Quiet%20Revolution%20-%20De-
criminalisation%20Across%20the%20Globe.pdf

106	 Transnational Institute, TNI-EMCDDA Expert 
Seminar on Threshold Quantities – Lisbon, Jan-
uary 2011, 2, https://www.tni.org/files/down-
load/thresholds-expert-seminar.pdf 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/368489/DrugsInternationalComparators.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/368489/DrugsInternationalComparators.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/368489/DrugsInternationalComparators.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/368489/DrugsInternationalComparators.pdf
http://www.europarl.europa.eu/RegData/etudes/STUD/2016/571400/IPOL_STU(2016)571400_EN.pdf
http://www.europarl.europa.eu/RegData/etudes/STUD/2016/571400/IPOL_STU(2016)571400_EN.pdf
https://www.release.org.uk/sites/default/files/pdf/publications/A%2520Quiet%2520Revolution%2520-%2520Decriminalisation%2520Across%2520the%2520Globe.pdf
https://www.release.org.uk/sites/default/files/pdf/publications/A%2520Quiet%2520Revolution%2520-%2520Decriminalisation%2520Across%2520the%2520Globe.pdf
https://www.release.org.uk/sites/default/files/pdf/publications/A%2520Quiet%2520Revolution%2520-%2520Decriminalisation%2520Across%2520the%2520Globe.pdf
https://www.release.org.uk/sites/default/files/pdf/publications/A%2520Quiet%2520Revolution%2520-%2520Decriminalisation%2520Across%2520the%2520Globe.pdf
https://www.tni.org/files/download/thresholds-expert-seminar.pdf
https://www.tni.org/files/download/thresholds-expert-seminar.pdf


https://www.release.org.uk/sites/default/files/pdf/publications/A%2520Quiet%2520Revolution%2520-%2520Decriminalisation%2520Across%2520the%2520Globe.pdf
https://www.release.org.uk/sites/default/files/pdf/publications/A%2520Quiet%2520Revolution%2520-%2520Decriminalisation%2520Across%2520the%2520Globe.pdf
https://www.release.org.uk/sites/default/files/pdf/publications/A%2520Quiet%2520Revolution%2520-%2520Decriminalisation%2520Across%2520the%2520Globe.pdf
https://www.release.org.uk/sites/default/files/pdf/publications/A%2520Quiet%2520Revolution%2520-%2520Decriminalisation%2520Across%2520the%2520Globe.pdf
https://www.tni.org/files/download/thresholds-expert-seminar.pdf
https://www.tni.org/files/download/thresholds-expert-seminar.pdf
https://www.release.org.uk/sites/default/files/pdf/publications/A%2520Quiet%2520Revolution%2520-%2520Decriminalisation%2520Across%2520the%2520Globe.pdf
https://www.release.org.uk/sites/default/files/pdf/publications/A%2520Quiet%2520Revolution%2520-%2520Decriminalisation%2520Across%2520the%2520Globe.pdf
https://www.release.org.uk/sites/default/files/pdf/publications/A%2520Quiet%2520Revolution%2520-%2520Decriminalisation%2520Across%2520the%2520Globe.pdf
https://www.release.org.uk/sites/default/files/pdf/publications/A%2520Quiet%2520Revolution%2520-%2520Decriminalisation%2520Across%2520the%2520Globe.pdf


47
03 EVIDENCE

criminal offense. 114  In Poland, vague refer-

ences to “small quantities” similarly made the 

attempt at decriminalisation relatively ineffec-

tive.115  In Brazil, the large-scale incarceration 

of minor drug offenders was contributing 

to significant overcrowding of prisons in 

the country in the early 2000s.  A 2006 law 

was passed expressly to distinguish minor 

offenders from drug traffickers, decriminalise 

minor possession and help reduce the prison 

population. As it happened, however, the line 

distinguishing minor offenses from others was 

not well drawn, leaving it to courts to make 

their own determinations of this distinction. 

This had the unintended consequence of crimi-

nalising more people than had been the case 

under the previous regime - the law inadver-

tently resulted in the conviction and impris-

onment of many more people for trafficking, 

including those with low-level infractions, than 

before the legislative change – by one estimate 

about 134,000 in 2012 compared to 60,000 

in 2007.116 In 2016, Brazil’s Supreme Court 

ruled that trafficking convictions of first-time 

offenders who are not part of criminal organ-

isations should be considered “non-heinous” 

offenses meriting lighter sentences than previ-

ously convicted traffickers.117 

Ultimately, definitions of “individual” possession 

need to be based on the reality that at times 

114	  See, Niamh Eastwood , Edward Fox and Ari Ros-
marin ,  A quiet revolution: Drug decriminalisation 
across the globe (2nd ed.), (London: Release, 2016), 
https://www.release.org.uk/sites/default/files/pdf/
publications/A%20Quiet%20Revolution%20-%20
Decriminalisation%20Across%20the%20Globe.pdf

115	  Ibid.

116	  Paula Miraglia, Drugs and drug trafficking in Brazil: 
trends and policies, (Washington, DC: Brookings Insti-
tution, 2016),   https://www.brookings.edu/wp-con-
tent/uploads/2016/07/Miraglia-Brazil-final.pdf

117	 Conectas, “Supreme Court: Small-time traffick-
ing is not a “heinous crime”,” 28th June 2016, http://
www.conectas.org/en/news/supreme-court-small-
time-trafficking-is-not-a-heinous-crime

people who use drugs may have more than one 

“dose” in their possession to enable them to 

avoid daily or very frequent interactions with 

drug markets.118  The Czech cut-off points for 

most drugs, for example, are estimated to be 

about ten times a marketed individual dose to 

make such allowances.  While clear and reali-

ty-based cut-off points are important, it is also 

critical to have flexibility in the system, and 

not to set it up for failure – the system needs 

to able to account for circumstances where a 

cut-off threshold for possession may have been 

exceeded but there is still no intent to sell or 

supply drugs, or, contrarily, where the cut-off 

point has not been exceeded but the intent to 

supply is present. An example of this is present 

in Portugal, where people can be transferred 

between civil and criminal avenues if need be.

PENALTIES
A second structural consideration is that of 

penalties. Simply because something is not 

a criminal offence does not imply that doing 

it is without consequence. As with threshold 

limits, care must be taken in establishing what 

kind of consequences might flow from being 

in possession of drugs for personal use. There 

is little point in introducing a policy solution 

which is intended as a more humane and health 

led approach to dealing with drug use but, in 

implementation, ends up being as damaging as 

the system it is replacing. For example, consider 

Mexico again; in addition to the obvious 

issues with threshold levels, the Mexican 

law mandated that upon a person’s third 

“micro-trafficking” offense, he or she must be 

118	 And, obviously, without any intent 
to sell the drugs in question
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This paper has sought to set out, in clear terms, 

the best available evidence in relation to making 

policy in relation to possession of drugs for 

personal use as it pertains to Ireland in 2018. 

As noted in the introduction, it is hoped that 

the analysis herein will be of use to the working 

group and officials working on the implemen-

tation of the relevant action in the National 

Drugs Strategy, and can also help to engage 

the broader public in the discussion around  

health-led, person centred drug policy. In this 

closing section, a brief summary is given, in 

terms of conclusions and recommendations.

CONCLUSIONS

There are a number of conclusions wich can be 

drawn from the current analysis. These are:

a.	 A review of the policy landscape suggests 
that there is not now, and has never been, a 
significant appetite for punishing people who 
use drugs as a policy response. That this is 
the case can be illustrated with reference to 
international bodies, to the debates of legislators 
when the current regime was implemented, and 
to the current National Drugs Strategy.

b.	 The evidence shows that there is little 
benefit in criminalising possession as 
a policy response. Doing so does not 
significantly deter drug use, reduce the 
prevalence of drug use, or provide other 
benefits. It does, however, stigmatise people 
who use drugs and limit their opportunities. 
Where bodies of legislators have considered 
the matter in detail, they strongly recommend 
abandoning this approach.

c.	 Despite this, the available data indicates that 
under the current structure in Ireland, there is 

significant criminalisation of simple possession 
in and of itself. This is evident from crime 
figures, court figures, and prison figures. 

d.	 The contention that implementing  a 
decriminalised system will have a significant 
effect on broader trends such as prevalence129 
is not supported by the available research. 
However, evidence from other jurisdictions 
indicates that decriminalisation can, as part 
of a comprehensive policy approach, improve 
health and social outcomes for people who 
use drugs. Importantly, decriminalisation 
will, by definition, change the way people 
who use drugs are perceived in society.  This, 
in and of itself, is of critical importance 
if an approach to drug use – health is not 
at the forefront if the people who require 
healthcare are, by definition, criminals first. 

e.	  Finally, the literature suggests that while 
decriminalised systems do not need to be 
complicated, they do tend to have certain 
characteristics, including:

i.	 Clear threshold limits, which are re-
alistic and offer guidance rather than 
determination

ii.	 Appropriate responses, which do not 
result in more harm than had previous-
ly been the case

iii.	 Access to appropriate, person centred, 
needs based  health and social services 
–which suit differing levels of need. 
As has been noted, not all drug use is 
problematic  and any system of inter-
ventions should recognise this 

129	 It should also be noted that lifetime prevalence figure 
for any illicit drug use in Ireland among 15-64 year olds 
was 26.4% in 2014/2015. See, National Advisory Council 
on Drugs and Alcohol, Prevalence of Drug Use and 
Gambling in Ireland and Drug Use in Northern Ireland, 
(Dublin: NACDA, 2016), 6. Insofar as drug use is an ab-
errant or abnormal behaviour, it is only marginally so.
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RECOMMEND–

ATIONS

With the foregoing in mind, the following is 

recommended:

a.	 That Ireland decriminalise possession of small 
amounts of drugs for personal use. Continued 
criminalisation of people who use drugs is 
unsupportable by the best available evidence 
as a policy choice, and is in stark contradiction 
to a health-led policy for drug use.

b.	 That, in designing such a policy, the focus is 
on pragmatic interventions which focus on 
health, and include the following:

i.	 Threshold limits which are reasonable, 
reflect the lived experience of people 
who use drugs and which serve as broad 
guidelines, not as inflexible standards. 
To protect against people attempting 
to thwart the system, intent should 
also be a key consideration for decision 
makers where people are in possession 
of small amounts 

ii.	 Sanctions which are not punitive, but 
solely health based, supportive, volun-
tary and with as many opportunities 
afforded to the individual as needed. 
The sanctions chosen should recognise 
that not all drug use is problematic, and 
where possible, utilise existing struc-
tures and services, with defined path-
ways and interventions set in advance

iii.	 Decisions that are taken as close to the 
first point of contact as possible

iv.	 Training for health workers, educators, 
law enforcement and judiciary on the aims 
and implementation of the new system

c.	 That any policy that is introduced be 
independently evaluated in terms of 
implementation and impact, and that 
adequate resources be made available for 
this purpose.

 The authors of this paper are firmly of the view 

that the best available evidence shows that a 

policy of criminalising people for possession 

of small amounts of controlled substances 

for personal use  does not provide any clear 

benefits, but does have significant social and 

other costs, such as the stigma and financial 

costs associated with prosecuting  people who 

use drugs. As such, it is fundamentally incon-

sistent with a health-led approach to drug 

use, such as that espoused in the Irish National 

Drugs Strategy. Ireland is at a critical juncture 

regarding how we deal with drug use and, more 

importantly, how Irish society treats people 

who use drugs. How we decide to proceed as 

a country at this point will define how we are 

viewed in the future. If we are to truly have the 

Republic of Opportunity to which An Taoiseach 

refers in the foreword to the National Drugs 

Strategy, then we must ensure that our drugs 

policy is truly health-led, and not one where the 

default setting is to view people who use drugs 

through the lens of the criminal law. 
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